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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:
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Revision application to Government (_)f~lndia':
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A revision application lies to the Under Secretary, to the Government of India; Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Strest, New

Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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(c)  In case of goods exported outside India export to Negal or Bhutan, without payment of
duty.
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final-
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, t1e date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a .
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. :
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- wrere the amount involved is more
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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(@ the spécial‘ﬁench of Custom,. Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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(b)  To the west. regional beriph of C_Ustoms, Excise & Service Tax Appellate Tribunal
(CESTAT) at O-20, New*Metal. Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals otherthan as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed i1 quadruplicate in form EA-3 as .
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be |
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed ‘bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ' '
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the -aforesaid manner. not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjoufnm‘ent
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-1 item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other r,elafed matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Prccedure) Rules, 1982.
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For én'appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be- noted that the.

- pre-deposit is a mandatory condition for filing appeal before CESTAT. (Sestion 35 C (2A)
and 35 F of the Central Excise Act; 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise andiService Tax, “Duty demanded” shall include:
() :amount determined under Section 11D; " '
(i) - amount of erroneous Cenvat Credit taken; _
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal agairilst this ordéf shall lie before the Tribunal on payment of 10%
of the duty demanded where duty. or duty and penalty are in dispute, or penalty, where penalty
alone is in dispute.” ‘ : m—




4 V2 (85) 16/Ahd-1l/Appeals-11/2016-17

ORDER-IN-APPEAL

M/s Yazaki India Ltd, A-4, Tata Motors Vendor Park, S. No. 1, North Kotpura,
Sanand, Viroch Nagar, Ahmedg_b_ad, Gujarat (hereinafter referred to as “the
Appellant”), has filed the preser{f appeal against the Order-in-Original No 50-
51/ADC/2015/MKR dated 15/17.02.2016 (hereinafter referred to as ‘impugned
orders’) passed by the Additional Commissioner of Certral Excise, Ahmedabad-II,

Ahmedabad (hereinafter referred to as ‘adjudicating a&thority’),

2, The facts of the case, in brief, the appellant are register with the Central
Excise Department having registration no. AAACT5570FEM007 and engaged in
Wiring Harness falling under éhapter 85 of Central Excise Traiff Act, 1985. The
Internal Audit party of the department has audited the appellant records for the
period April-2010 to June-2013 and July-2013 to October-2014. The audit party on
the basis of records available proposed to deny service tax credit taken on various
services. On the basis of Audit Para department issued two show cause notices. The
same was adjudicated vide impugned order. The adjudicating authority rejected the
following service tax credit as tiwe same is not in the preview of Input Services.

Equivalent penalty was also imposed and interest was also demanded.

SINO | Name of the services Amount of credit taken
1 Canteen Service and Bus|604434-273455=333898
Transport Services for
employee »
2 Epoxy Flooring Services 42050+3226=45276
3 Construction Services 11398504
4 . | Travel Agent, Hotel Stay and | 337345+6475=343820
Ticket Booking Services
5 Other Services (Not Specified | 506863
by the appellant in their
CENVAT A/c)
6 Water  Testing, Courier | 41108
Services, and Civil

Certification Services

Total 2386313+283156

3. Being aggrieved with the impugned order, the appellant has filed the present
appeal on the ground that the above service are valid input service as they are
used directly or indirectly in or in relation to final product. The cost of such input
services is included in the value of final product which has suffered payment of Tax.
The appellant specifically submitted that few credits wrich were taken by them are
of prior of 1.4.2011 (change in the definition of input services). The service wise
submission is as under-: ( :
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(1) Canteen Service and Bus Transport Services for 2mployee-: They have not
availed the credit on employee recovery. The partal credit is taken before
1.4.2011. They have relied on various judgments. Further reliance is also made on
Circular No 934/4/2011 dated 29.04.2011. ‘

(2) Epoxy Flooring Services-: The service is related to make dust free floor which is

necessary for manufacturing. The partial credit is taken before 1.4.2011.

(3) Construction Services-: The credit is taken before 1.4.2011. Further reliance is
also made on Circular No 934/4/2011 dated 29.04.2011.

(4) Travel Agent, Hotel Stay and Ticket Booking Services-: The service is related

where employee have gone to business trip.

(5) Other Services (Not Specified by the appellant in their CENVAT A/c)-: The credit

belong was taken after doing reconciliation and found that less credit is taken.

(6) Water Testing, Courier Services, and Civil Certificazion Services-: The service

is used in or in relation to manufacture of final product.

The appellant further submitted that the adjudicating cannot invoke extended

period as appellant have already shown in the ER-1 that the credit is taken.

4. Personal hearing in the case was granted on 28.02.2017 which was attended by

Appellant representative. Written submission was alsc submitted at the time of

personal hearing.

5. I have carefully gone through the facts of the case on records, grounds of the
appeal, put forth by the appellant. Looking to the facts of the case, I proceed to

decide the case on merits.

6. In the instant case, I observe that the appellant has filed the present appeal
on the ground that adjudicating authority while decidinc the SCN have not consider
the fact that most of the service was availed before the amendment of the
definition of input i.e 1.4.2011 but .credit in books was availed after 1.4.2011. The
adjudicating authority was in a view that all the service shown above does not fall
in the ambit of definition of input service. ’

7. Now issue to be decided is whether all such credit which are taken by the
appellant are eligible or otherwise. 1 will take up the matter issue wise as shown

above in the list.

(1) Canteen Service and Bus Transport Services for employee-: I find that
adjudicating authority has rightly denied the credit taken by the appellant as

canteen is a mandatory infrastructure to be provided by the employer in required in

the factory act. Further after verification of ledger.account adjudicating authority

found that a sum of Rs 250 was collected from each employee for canteen service
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as well as Bus Transport Services. Therefore where the cost of service is born by

the employee therefore credit cannot be allowed. Therefore credit availed by them

is rightly denied.

(2) Epoxy Flooring Services-: I find the appellant is manufacturing Automobile Wire

Harness Sets which is critical component and required dust free environment. The

epoxy paint is applied on the floor to made it dust free. The same is essential

component for their manufacturing. Therefore the credit availed by them is correct.

(3) Construction Services-: I find that the adjudicating authority has denied the
said credit on the ground that the appellant has not specified that when the service
was availed and the payment was made and the credit ‘was taken. No documentary
evidence Was submitted. However during the personal hearing they submitted the R
A Bills. However it does not clear the issue. I therefore direct the adjudicating
authority to re-adjudicate this issue after giving reasonable opportunity to the
appellant to submit all the relevant documents. The appellant is also directed to

cooperate the department by way of submitting all relevant data.

(4) Travel Agent, Hotel Stay and Ticket Booking Services-: I find that the appellant
has not produce any specific document in support of credit taken on Travel Agent,
Hotel Stay and Ticket Booking Services., It is no where submitted to the
adjudicating authority as well as before me that such services were availed in

relation to business purpose. Therefore credit availed by them is rightly denied.

(5) Other Services (Not Specified by the appellant in their CENVAT A/c)-: 1 Find
that appellant in their submission submitted that during the reconciliatidn of the
accounts they found that they have taken less credit during the finanéial year 2010~
11 and 2011-12. Therefore they availéd such credit however with no heading in the
ER-1. If this credit were proper the appellant would have submitted a certificate
issued either by their Charted Accountant or from their Jurisdictional Range officer.
Both the above authorities would have issued such certificate after proper

verification. Therefore credit availed by them is rightly denied.

(6) Water Testing, Courier Services, and Civil Certification Services-: I find that
Appellant has availed Cenvat credit on Water Testing, Courier Services and Civil
Certification Services as they are essential and used in or in relation to final
product. Taking one by one the Water Testing is required as per norms issued
Gujarat Pollution Control Board and if not followed the appellant may face the shut
down. The courier service is used for business purpose. The Civil Certification
Services is in respect of'construction take place in the factory. The Credit availed on

Water Testing, Courier Services is correct however the credit availed on Civil

Certification Services is to be verified by the adjudicating authority as I have

discussed the same in point no 3 above.
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In respect of limitation I find that Government has introduced the SRP procedure as
they have faith in the trade. The Trade themself decide whether credit is to be
availed or otherwise. Therefore adjudicating authority has rightly invoked the —
extended period. The penalty is proportionately reduce for all such Cenvat credit

which are allow. The appeal stands disposed of in above terms.

8.  3rdierepdl gRT gof @1 915 37T T IUERT IUUw add ¥ fear S
8. The appeals filed by the appellant stand disposed off in above terms.
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1. The Chief Commissioner, Central Excise, Ahmedabad zone, Ahmedabad.
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